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case 28 appears more consistent in that the government should not be
permitted to maintain that he is the owner for the purpose of convicting him and not the owner for the purpose of searching.
The following rule is suggested as a solution to the conflict:
(1) where the object to be searched is a building there shall be no
searches without a warrant, except as incidental to a valid arrest ;29
(2) where the object is not a building searches shall be permitted on
HUGH BROWN CAMPBELL.
probable cause. 30
Equity-Injunctions-Powe'r to Enjoin an
Extraterritorial Nuisance.
In a case brought in the Supreme Court of the United States by
the state of New Jersey to enjoin the city of New York from dumping garbage into the Atlantic Ocean and thereby fouling the New
Jersey beaches, one of the contentions of the defendant was that
since the actual dumping occurred on the high seas beyond the territorial waters of the United States, the court had no jurisdiction.
The court held that having jurisdiction of the party defendant it
could in the exercise of its original equity jurisdiction, grant the
injunction.'
'U. S. v. Dean, supra note 1. This question is raised under the federal
rule as to the inadmissibility of evidence obtained by an illegal search and
seizure. Weeks v. U. S., 232 U. S. 383, 34 Sup. Ct. 341, 58 L. ed. 652 (1914) ;
Gouled v. U. S., 255 U. S. 298, 41 Sup. Ct. 261, 65 L. ed. 647 (1921) ; Burdeau
v. McDowell, supra note 5; State v. Arregui, 44 Idaho 43, 254 Pac. 788 (1927),
52 A. L. R. 463 (1928) ; Fraenkel, Concerning Searches and Seizures, loc. cit.
supranote 6; Atkinson, Prohibitionand the Doctrine of the Weeks Case (1925)
23 MIcH. L. REv. 748; Atkinson, Admissibility of Evidence Obtahwd Through
Unreasonable Searches and Seizures (1925) 25 COL. L. REV. 11; Fraenkel,
Recent Developments in the Law of Search and Seizure (1928) 13 MINN. L.
REV. 1. It would not obstruct a conviction in states where the evidence is admissible. People v. Defore, supra note 2; In re Siracusa, 125 Misc. Rep. 882,

212 N. Y. Supp. 400 (1925) ; 4

WIGMORE, EvIDENCE

(2d ed. 1923) §§2183, 2184;

Wigmore, Using Evidence Obtained by Illegal Search] and Seizure (1922) 8
A. B. A. J. 479. North Carolina is probably in the latter group, though no
direct holding where motion made to suppress before trial. State v. Wallace,
162 N. C. 623, 78 S. E. 1 (1913), 36 ANN. CAs. 423 (1915) ; see State v. Fowler, 172 N. C. 905, 914, 90 S. E. 408, 411 (1916) ; State v. Simmons, supra note
14, at 686, 110 S. E. at 592.
' U. S. v. Borkowski, 268 Fed. 408 (S. D. Ohio 1920) ; Miller v. U. S., 9 F.
(2d) 382 (C. C. A. 9th, 1925); State v. Thomas, 105 W. Va. 346, 143 S. E. 88
(1928) ; State v. Vandetta, 108 W. V. 277, 150 S. E. 736 (1929) ; cf. Staker v.
U. S., supra note 21; Schroeder v. U. S., 14 F. (2d) 500 (C. C. A. 9th, 1926),
(1927) 27 COL. L. REV. 300, 304; (1927) 26 MIcH. L. RV. 86; see Adair v.
Williams, 24 Ariz. 422, 210 Pac. 853, 856 (1922).
-' U. S. v. Murray, vipra note 1.
State of New Jersey v. City of New York, 283 U. S. 473, 51 Sup. Ct. 519
(1931).

NOTES AND COMMENTS
The opinion, written by Mr. Justice Butler, cites only four cases
as sustaining the power of the court. Of these, three involved title
to foreign land and the fourth an attempt to evade the insolvency laws
of the forum.2

In the instant case, while the injury was caused by an act completed on the high seas, that act began in the United States. The
barges bearing the noxious material were loaded at the docks in New
York City and hauled out to sea where it was dumped and allowed to
float directly onto the beaches of New Jersey. Thus, an act started
within the jurisdiction of the court proximately caused an injury
within the same jurisdiction. Therefore it would hardly seem necessary to invoke the court's power to enjoin a foreign tort, its authority
to issue injunctions against local nuisances being ample to care for
the entire situation.
But even if it is assumed that the complaint here is concerned only
with the tort committed outside the continental United States, four
lines of decisions were available to support the decree issued by the
court. (1) Injunction against a foreign tort, defendant being ordered
by the terms of the decree to refrain from a positive act.3 Thus the
New York Courts ordered a railway company to stop switching cars
on the Canadian end of the international bridge across the Niagara
2 Massie v. Watts, 6 Cranch, 148, 3 L. ed. 181 (1810) (Agent to locate a
warrant took for himself title to land that should have surveyed for his principal. The court ordered him to convey to his principal though the land lay
in another state) ; Hart v. Sansom, 110 U. S. 151, 3 Sup. Ct. 586, 28 L. ed.
101 (1884) (suit for the removal of cloud upon title to land in another state.
Service of summons by publication only. Held: Decree was necessarily in
personam in this case and so cannot operate as a bar to suit for the land, because the court below never had jurisdiction of the person of the defendant) ;
Philadelphia Co. v. Stimson, 223 U. S. 605, 32 Sup. Ct. 340, 56 L. ed. 570
(1912) (suit to enjoin the Secretary of War from bringing threatened criminal prosecution against a riparian owner for reclamation and occupation of
land beyond the harbor limits of Pittsburgh was properly brought in a court
of the District of Columbia having jurisdiction of the person of the defendant) ; Cole v. Cunningham, 133 U. S. 107, 10 Sup. Ct. 269, 38 L. ed. 538 (1890)
(defendant may be enjoined from bringing suit in another state in an effort
to evade the insolvency law of his own state and defraud other credtors of the
bankrupt).
'Rickey Land & Cattle Co. v. Miller and Lux, 218 U. S. 258, 31 Sup. Ct.
77, 54 L. ed. 1032 (1910) (federal court in Nevada may enjoin defendant
from diverting an excessive amount of water from an interstate stream though
the diversion occurred in another state); Great Falls Manufacturing Co. v.
Worster, 23 N. H. 462 (1857) (defendant ordered not to go into an adjoining
state to dynamite one end of an interstate dam) ; Niagara Falls International
Bridge Co. v. Grand Trunk Railway Co. of Canada, 241 N. Y. 85, 148 N. E.
797 (1925) ; Lord Portarlington v. Soulby, 3 M. & K. 104 (1854) (defendant
not to sue in foreign jurisdiction for collection of a bill of exchange given for
a gambling debt).

84

THE NORTH CAROLINA LAW REVIEW

River because such use injured the whole bridge, a part of which was
in New York. (2) Discontinuance of a foreign nuisance, when compliance with the decree will necessitate affirmative action. 4 In the
Salton Sea Cases the defendant was maintaining dams in Mexico
which flowed water from the Colorado River onto the plaintiff's land
and into the Salton Sea in California. The federal court in California
enjoined the continuance of the cause of the injury, which decree was
the equivalent of an order to go into Mexico and take immediate
affirmative steps to remedy the situation. (3) Cases in which the
court has definitely ordered the defendant to perform some positive
act in a foreign jurisdiction,5 as, to perform a contract for the
delivery of a stallion, to install meters on irrigation ditches, or,
specifically to perform a contract for laying off the boundaries of a
province on another continent. (4) Injunction against going into a
foreign jurisdiction to commit a tort.6
Therefore although the result of the present case is sound, it is
respectfully submitted that the opinion did not adequately analyze the
problem or the law applicable. The case is unique in being free
from the usual objection that the court is interfering with another
7
sovereign, no nation having authority over the point of dumping.
ALLEN LANGSTON.
Evidence-The Hearsay Rule-Confession of Third Party as
Admission Against Penal Interest.
Defendant was indicted for murder. He offered a witness to
prove that a third party who was no longer available as a witness had
'Salton Sea Cases, 172 Fed. 792 (C. C. A. 9th, 1910); Note (1910) 41
HAuv. L. REv. 390; Beale, Jurisdiction of Courts over Foreigners (1913) 26
HARv. L. REv. 193, 283.
'Vineyard Land & Stock Co. v. Twin Falls Salmon River Land & Water
Co., 245 Fed. 9 (C. C. A. 9th, 1917) ; Madden v. Rosseter, 114 Misc. 416, 187
N. Y. Supp. 462 (1921); Penn v. Lord Baltimore, 1 Ves. Sr. 444 (1750);

Contra: Miss. & Mo. Ry. Co. v. Ward, 2 Black 485, 17 L. ed. 311 (1862);
Port Royal Railway Co. v. Hammond, 58 Ga. 523 (1877).

'Western Union Tel. Co. v. Pittsburgh, C. C. & St. L. Ry. Co., 137 Fed.
435 (C. C. N. D. Ill. 1905) (a federal court having the parties before it will
enjoin defendant from going into another state or district and there injuring
the plaintiff's property) ; Schmaltz v. York Manufacturing Co., 204 Pa. St. 1,
53 At. 522 (1902) (defendant ordered not to go into New York and remove an
ice machine from a brewery) ; Kempson v. Kempson, 61 N. J. Eq. 303, 48 Atl.
244 (1901) ; Id. 63 N. J. Eq. 783, 52 Atl. 360 (1902) (equity may order a defendant not to go into another state to procure a divorce) ; French v. Maguire,
55 How. Pr. 471 (1878) (defendant in New York ordered by a court of that
state not to produce a certain play in San Francisco).
" JEssUP, THE LAW OF TERRITORIAL WAMrS AND MARITIME JURISDICTION.

Chapter II and III.

